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IN THE SUPREME COURT OF THE STATE OF UTAH 
BOUNTIFUL, A Municipal 
Corporation, 
Respondent-Plaintiff, 
vs. 
KELLY R. RILEY and 
MARY RILEY, his wife, ] 
Appellant-Defendants. ) 
i Case No. 86-0344. 
BRIEF OF RESPONDENT 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
The issue presented on this appeal is the physical 
location of the south line of 500 South at 100 East in Bountiful, 
Utah. 
More precisely the issue is where is the physical 
location of the south line of 500 South in relation to the north 
boundary of appellants1 property. 
STATEMENT OF FACTS 
Appellants own a tract of land on the southeast corner 
of 500 South and 100 East in Bountiful, Utah. 
Bountiful, in the recent past, has widened 500 South to 
66 feet from 500 West to 100 East to accommodate increasing 
traffic. (TR.35) They seek to widen a portion of 500 South east 
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of 100 East to accommodate merging traffic. (See map following 
this page - Facsimile of Exhibit "C") 
To start from the beginning - the Bountiful Townsite 
Survey, which included Plat A and the North Mill Creek Plat was 
filed in the Davis County Recorder's office in 1869 and shows the 
location of various streets and blocks, including 500 South in 
Bountiful, Utah. (Exhibit A) (TR 10,11). The south line of the 
Bountiful Townsite survey, Plat A, is 198 feet north of the north 
line of Block 39 North Mill Creek Plat. (TR.116-118) The north 
line of Block 39 North Mill Creek Plat is the same as the south 
line of 500 South. (TR.116,121) 
Additional property was left between the south 
boundary of Plat A and the north boundary of North Mill Creek 
Plat for the addition of other blocks to the south boundary of 
the original Plat A. 
The Additional Bountiful Townsite was surveyed Septem-
ber 1890, approved by the Probate Judge April 20, 1891, and 
recorded April 27, 1891. (TR 110) This survey added 132 feet to 
Blocks 1 through 6 to the south boundary of Plat A, and leaves 
66 feet or 4 rods between the south boundary of the Bountiful 
Additional Townsite and the north line of North Mill Creek Plat. 
(TR.118) 
The deed history of appellants' property and other 
properties along 500 South clearly establish that 500 South was 
a 4 rod street. (TR.18-20)(Exh. D to R inclusive) Predecessor 
deeds to appellants' property also establish that the south 
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There are a number of deeds granting property bordering 
on both the north and east side of 500 South both east and west 
of the appellant's property (and some within the same block) 
making reference to a 4 rod street and tying the boundaries of 
the property either to the north or south side of a 4 rod 
street. (Exh. D-R inclusive) 
In 1927, at the request of the respondent, C. W. Burn-
ingham made a survey to establish the center line of all of the 
streets in Plat A of the Bountiful Townsite including 500 South. 
The purpose of the survey was to establish the center line of the 
streets according to use lines and place a monument at such 
points. (TR.40,41,42) (Exh.WW,XX) The survey and field notes 
have been on file with Bountiful City henceforth. (TR.40) 
The center line monuments have been relied upon by 
surveyors ever since. There were subdivision plats adjacent to 
500 South and east of 100 East which utilized the Burningham 
center line monument as a first reference point. (Exh.BBB,CCC, 
DDD,ZZ) Appellants private surveyor relied upon the C. W. Burn-
ingham center line monument in the middle of the intersection of 
500 South and 100 East in surveying appellants1 property. 
(Exh.EEE) In measuring 33 feet east and 33 feet south from the 
Burningham center line monument at 100 East and 500 South, the 
surveyor arrived at and designated as the northwest corner of 
appellants'property. 
The west line of appellants1 property is along the east 
line of 100 East. The deed call of the west line of appellants' 
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The State of Utah and respondent have in the past 
widened 500 South to approximately 66 feet from 500 West to 100 
East without having to acquire land by eminent domain. 
The photo exhibits reveal that the curb line on the 
south side of 500 South east of 100 East extends out approxi-
mately 6 feet and is not in alignment with the street line as 
shown by the ownership plats. (Exh.KK,LL) 
Various of the deeds in the chain of title on property 
bordering on the north and south side of 500 South reveal a 
straight street line on both sides. (Exh.D-R inclusive) 
POINT II 
ESTABLISHMENT OF SIDEWALKS BY RESPONDENT AND THE 
MAINTAINING OF LAWN ON A PORTION OF 500 SOUTH BY APPELLANTS AND 
PREDECESSORS DO NOT CREATE OWNERSHIP RIGHTS IN THE APPELLANT. 
The rule of law is that once lands are dedicated for 
public use they can only be abandoned or vacated by ordinance and 
that possession and use of an unused portion of the street by an 
abutting landowner will not ripen into an ownership interest. 
Material parts of the Townsite Act of 1867/ c.177, 
14Stat. 541, R.S. 2387, 43 USCA, Section 718 provide: 
That whenever any portion of the public lands 
of the United States have been or shall be settled 
upon and occupied as a townsite,...it shall be 
lawful, in case such town shall be incorporated, 
for the corporate authorities thereof, and if not 
incorporated by the Judge of the County Court for 
the County in which such town may be situated, to 
enter at the proper land office...the land so settled 
and occupied, in trust for the several use and benefit 
of the occupants thereof, according to the respective 
interests; the execution of which trust ... to be 
conducted under such rules and regulations as may be 
prescribed by the legislative authority of the state 
or territory in which the same may be situated. 
(Emphasis added) 
The Territorial Legislature provided in Section 1174 
Compiled Laws of Utahf 1876: 
That whenever title of such lands shall be held 
by the corporate authorities of any town or city, 
all lands designated by public use by such corporate 
authorities as streets, lanes, avenues, alleys, parks, 
commons and public grounds, shall vest in and be held 
by the corporation absolutely and shall not be claimed 
adversely by any person. (Emphasis added) 
By these provisions the Territorial Legislature recog-
nized the necessity of having streets, parks and other public 
grounds authorized the corporate authority to designate such 
grounds for public use to hold the title thereto for such public 
use absolutely. 
In Hall v. North Ogden City, 166 P2d 221, there was an 
action to enjoin the city from opening up as streets certain 
tracts of land indicated as streets by the official plat of the 
townsite. It was argued that the city had lost whatever title it 
may have since the streets were never open as public thorough-
fares. His contention was rejected and the Court said: 
The only way in which North Ogden could have 
lost title or be barred by estoppel and laches from 
asserting title, if at all, would be some acts which 
would either vest title in others or which would give 
others the right to preclude North Ogden from asserting 
title. In view of the unequivocal language of the 
townsite act, title could not be acquired by indivi-
duals through adverse user. 
In Provo City v. Denver and R.G.W.R. Company, 156 F 
2d 710 (Utah - 1946), the plaintiff and defendant entered into an 
-8-
oral agreement that an ordinance would be passed closing a 
certain street. The ordinance was never passed but defendant 
relied upon the verbal agreement that the ordinance would be 
passed. The defendant barricaded the street and constructed 
enlarged facilities. The Court held that the doctrine of 
equitable estoppel could not be invoked to prevent the city from 
re-opening the street as a public thoroughfare since the city 
could vacate the street only by ordinance and that in the absence 
of such ordinance the doctrine of equitable estoppel could not be 
invoked to prevent the city from re-opening the street as a 
public thoroughfare. 
In Rich v. Burdick, 362 P2d 1088, (Idaho - 1961) the 
Court held that the abutting property owners who used over 30 
feet of the highway for part of a gasoline service station with-
out interruption for 30 years did not establish a right of title 
thereto and stated: 
Possession and use of an unused portion of a 
highway by an abutting owner is not adverse to the 
public and cannot ripen into a right or title by 
lapse of time no matter how long continued. (Numerous 
authorities cited). 
In landmark cases such as Tooele City v. Elkingtony 100 
U 476., (1941) and Boscovitch v. Midvale City Corporation, 121 U. 
440 (1952) the Courts clearly held that streets may only be aban-
loned by ordinance. 
The present statutory provision is section 10-8-8.2 UCA 
953, which provides: 
-9-
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POINT III 
THE SOUTH LINE OF 500 SOUTH AND THE NORTH LINE OF NORTH 
MILL CREEK PLAT AND THE NORTH LINE OF APPELLANTS1 PROPERTY IS 33 
FEET SOUTH OF THE C. W. BURNINGHAM SURVEY CENTER LINE MONUMENT AT 
500 SOUTH AND 100 EAST 
The C. W. Burningham survey was made at the instance 
and request of governmental authorities and the survey together 
with the field notes has been in the custody of the respondent 
ever since and has been relied upon by the respondent, land 
surveyors generally, and appellants' surveyor specifically. 
A number of cases will be cited following, stating the 
general rule of law regarding governmental surveys. These rules 
are: 
(a) Ancient Surveys. In 12 Am.Jur. 2d, Boundaries, 
Section 114, the general rule is stated: 
An ancient survey, if made by a competent authority, 
recorded or accepted as a public document, and produced 
from custody is admissable in evidence without further 
verification to prove the location of a boundary line. 
(Numerous authorities cited) 
(b) Conclusiveness. In Stephens v. Hurly, 563 P2d 
546, (Mont. 1977) plaintiff sought a decree quieting title to the 
property. The validity of the governmental survey was at issue 
and the court held: 
The location of corners and lines established by the 
governmental survey is conclusive and the true corner 
of a government subdivision of a section of land is 
where the United States Surveyors in fact established 
it, whether such location is right or wrong, as may be 
shown by a subsequent survey. 
-11-
In Harrington v. Boehmer 66 P 214f the court said: 
A government township lies just where the government 
surveyor lines it out on the face of the earth. 
(c) Resurvey. In the present case there is no showing 
that the C. W. Burningham resurvey is inconsistent with any prior 
surveys. Appellants point out that in Exhibit V, an 1874 deed, 
reference is made that "the Surveyor Gen'l, J. 0. Fox, has 
surveyed John 0. Stoker and Company's land." Appellants acknow-
ledge that no monuments of the Fox survey are available, but it 
appears that the survey was consistent with the Bountiful Town-
site, the Additional Bountiful Townsite, land uses and the C. W. 
Burningham survey. 
In Conwell V. Allen 519 P2d, 872 (Ariz.-1974) the court 
held in a quiet title action: 
The main purpose of a resurvey is to rediscover 
the boundaries according to the plat upon the best 
evidence obtainable and to retrace the boundary 
lines laid in the plat...whereas here the surveyor 
based his resurvey upon the original survey, i.e., 
the field notes, we find no error in the trial 
courts acceptance of the boundary line established 
by such resurvey. 
In Hudson v. Erickson 216 P2d 397 (Wyo.-1950) in a 
quiet title action the court stated: 
But it appears that Aleman made the resurvey of 
the town in 1932 as a Civil Engineer employed by 
the town of Evanston, so we must consider it as 
an official survey, and it is said in 11 C.J.S., 
Boundaries, Section 104, p.692, that: 
In the case of official surveys it will 
always be presumed that the surveyor did his 
duty, that his work was accurate. 
-12-
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(Emphasis added) 
(d) Certainty. In Billingsley v. Bates, 30 Ala. 376, 
the court stated: 
Mathematical precision on his part (surveyor) in 
locating the corners in the external lines of the 
sections is not essential to their validity... and 
such lines, if actually run and marked by him, 
although not straight, are the proper boundary 
lines of the sections for which they were in-
tended . 
As indicated earlier in the brief, the deed line along 
the west line of appellants' property is 198 feet. Where is the 
northwest corner of appellants' property? Their own surveyor 
suggests that it is 33 feet south and 33 feet east of the C. W. 
Burningham center line monument, and 6 feet south of the side-
walk. (Exh.C) Where is the southwest corner of appellants' 
property? It is shown to be 33 feet east and 33 feet plus 198 
feet south from the C. W. Burningham center line monument. That 
is consistent with the land uses, deed descriptions and survey 
monuments of various of the lots west of the appellants' property 
along the east side of 100 East. (Exh.YY) The appellants have 
their 198 feet and the north line is 6 feet south of the inside 
line of the sidewalk. If they are able to claim ownership to 
that portion also, then they will own 204 feet in depth, or 6 
feet more than their deed calls for. 
-13-
CONCLUSION 
The Supreme Court should affirm the judgment of the 
Trial Court for the reasons, arguments and authorities stated. 
LAYNE B. FORBES 
Copies delivered to George K. Fadel, Attorney for 
Appellants, 470 West 400 South, Bountiful, Bountiful, Utah 84010 
this 15th day of October, 1986. 
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